TREVAR A FREEVAN
| BLA 94- 680 Deci ded February 3, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring a mning cl ai mabandoned and void for failure to pay
rental fees or qualify for exenption. CA MC 250972.

Afirned.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

The responsibility for satisfying the requirenents of
the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993, P.L. 102-381,
106 Sat. 1374, 1378-79 (1992), resided wth the owners
of the unpatented mining claim mll site, or tunnel
site, as Gongress had nandated that, unless a clai nant
tinely filed docunents evidencing entitlenent to a
snal | mners exenption, failure to tinely nake the
annual paynent of the claimrental fee as required by
the Act woul d concl usively constitute an abandonnent of
the unpatented mining claim mll site, or tunnel site.

2. BEvi dence: Presunptions--Mning Qains: Rental or daim
Mai nt enance Fees: General |y

The presunption of regularity which supports the
official acts of public officers in the discharge

of their duties nust, for reasons of public policy
and under burden of proof analysis, be accorded
priority over the presunption that docunents properly
nailed are duly delivered. Thus, when Gover nnent
files do not indicate that a docunent was recei ved,
an appel | ant nust show not nerely that the docunent
was properly transmtted, but that it was, in fact,
actual |y recei ved.

APPEARANCES  Trevor A Freenan, Sun dty, Gilifornia, pro se.
(PN ON BY ADM N STRATI VE JUDE&E BURXK
Trevor A Freenan has appeal ed froma decision of the Galifornia Sate

Gfice, Bureau of Land Managenent (BLNM), dated My 20, 1994, declaring the
General No. 4 placer mning claim CA MC 250972, abandoned and voi d for
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failure to pay rental in the anount of $100 per claimor submt a
certification of exenption frompaynent of rental fees for the 1993 and
1994 assessnent years.

The subj ect association placer mning claim situated inT. 6 S,
R 5 W, San Bernardino Meridian, San Dego Gounty, Galifornia, was
located by the current claimants, including appellant, in January 1992.
Wiile a notice of annual assessnent work was subsequently filed for the
1992 assessnent year, the BLMrecords failed to indicate any further
filing wth respect to this claimprior to issuance of the My 20 deci si on.

Inits decision, BLMrecounted that, under the provisions of the
Departnment of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (Act), P.L. 102-381, 106 Sat. 1374, 1378-79 (1992),
all mning clainants were required to pay the $100 per claimrental fees
for both the 1993 and 1994 assessnent years or file for and establish
their qualifications for an exenption therefromon or before August 31,
1993. Noting that its records indicated that the clainants had fail ed
to either submt the rental fees or file for an exenption, the decision
declared the General No. 4 placer nining clai mabandoned and voi d.

n appeal, Freenan asserts that proper notices were tinely nail ed
to BLMbefore the August 31, 1993, deadline. He contends that, while he
cannot prove that the notices were received, BLMcannot prove they were not
sent. Freenan al so argues that, considering the tine and noney expended to
inprove this claim it would be senseless if he and the other clainants did
not file "a sinple formthat we have been filing for years."

[1] The relevant provisions of the Act, enacted by Gongress on
Cctober 5, 1992, provides, in pertinent part, that:

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976
(FLPMN (43 US C 1744 (a) and (c)), each clai mant shall,
except as provided otherw se by this Act, pay a claimrental
fee of $100 to the Secretary of the Interior or his designee
on or before August 31, 1993 in order for the clainant to hold
such unpatented mning claim mll or tunnel site for the
assessnent year ending at noon on Septenber 1, 1993 * * *,

[ Enphasi s added. ]

106 Sat. 1378. The Act contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of the $100 rental fee on or before August 31, 1993.
106 Sat. 1378-79.

The Act further provided, subject to various conditions, for an
exenption fromthe paynent of rental fees for clainants hol ding 10 or fewer
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clains, the so-called snall mner exenption. 1d. Additionally, the Act
directed "[t]hat failure to nake the annual paynent of the claimrental fee
as required by this Act shall conclusively constitute an abandonnent of the
unpatented mning claim mll or tunnel site by the claimant.” 106 Sat.
1379.

h July 15, 1993, the Departnent promul gated regul ati ons
inplenenting the rental fee provisions of the Act, see 58 FR 38186,
i ncludi ng sections governing rental fee exenption qualifications and filing
requirenents, later codified at 43 G-R 3833.1-6 and 3833.1-7 (1993). Those
regul ations stipulated that a snall mner choosing not to pay the rental
fee was required to file a separate statenent on or before August 31, 1993,
for each assessnent year the exenption is clained. Each separate statenent
was required to be notarized and to contain, inter alia, the signatures of
all those claimng ownership inthe clains to be exenpted. 43 R
3833.1-7(d) (1993).

The docunents submtted by Feeman in support of his appeal, which he
decl ares are copies of the docunents tinely nailed to BLM are captioned as
notices of intent to qualify for small mner exenption and perform
assessnent work for both assessnent years at issue. An exanmination of
t hese docunents, however, indicates that they are not notarized and are not
signed by all claimants. Ve need not deci de whet her these defi ci encies
were subject to the provisions of 43 CFR 3833.4(b) (1993), since even
ignoring them the critical question renai ns whether or not these docunents
were tinely received by BLMsince its records indicate otherw se.

[2] Al else appearing regular, admnistrative official s are presuned
to have properly discharged their duties and not lost or msplaced | egal |y
significant docunents submtted for filing. HS Radenacher, 58 | BLA 152,
88 1.D 873 (1981). The Board accords great weight to this presunption of
regul arity, which is not overcone by an uncorroborated statenent that the
docunent was nailed to BLM  See Bernard S Sorper, 60 | BLA 67 (1981),
aff'd, dv. No. 82-0449 (DD C Jan. 20, 1983). To overcone the
presunption of regularity, an appellant nust present evi dence which
establishes that it is "nore probable than not" that the mssing docunent
was actual |y recei ved and subsequent|ly misplaced. See Nahana & Véagant
Energy ., 108 | BLA 209, 214 (1989).

In the instant situation, the only evidence offered is Freenman' s
declaration that he nail ed the docunents sufficiently in advance to all ow
for their tinely receipt. Appellant has presented no evi dence, however,
that the docunents were actual ly received by BLM  Appl yi ng the presunpti on
of regularity to this case, we nust presune, in the absence of evidence to
the contrary (such as a return receipt), that the docunents were not so
recei ved.

The Departnent has no authority to excuse |ack of conpliance wth
(ongr essi onal | y-nmandat ed requi renents, to extend the tine for conpliance,
or to afford any relief fromthe statutory consequences, and the Board nmay

138 I BLA

WAW Ver si on



| BLA 94-680

not consider special facts or provide relief in viewof mtigating
circunstances. See, e.g., Mwrine M Garpenter, 136 | BLA 266 (1996);
Chester Wttwer, 136 IBLA 96 (1996). Were a mining clainant failed to
tinely establish his or her qualifications for a snall mner exenption from
the rental fee requirenent, the failure to pay the fee required by the Act
resulted in a concl usi ve presunption of abandonnent. See WIliamB._ Way,
129 IBLA 173, 175 (1994); Lee H and Gldie E Rce, 128 IBLA 137, 141
(1994). V¢ nust conclude, therefore, that, inasnuch as the record reflects
nei ther that paynent was tendered nor certification submtted wthin the
relevant tine limts, BLMproperly declared the subject mning clains
abandoned and voi d.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decision appeal ed
fromis affirned.

Janes L. Burski
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge

138 I BLA

WAW Ver si on



